
 

 

  

  

  

 

 

Commercial Department E-mail Flyer – April 2007 

 

 
 

INTRODUCTION 

 
 

This e-mail flyer is produced by the Commercial Department of Shepstone & Wylie for its commercial 

clients.  The content of this flyer is for information purposes only and should not be relied upon as legal 

advice.  Shepstone & Wylie will not be liable for any loss or damages whatsoever arising out of reliance 

upon the contents of the information contained in this newsletter. 

 

The text of this flyer is also contained in an attachment in MS-Word 97 format. To be removed from or 

added to this mail list contact chettys@wylie.co.za 

 

Willie Coetzee – Head of Commercial Department 
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1.    NEW CODE OF CONDUCT FOR HOME BUILDERS 

 
 
 

Significant and far reaching provisions designed to give protection to housing consumers contracting with 
home builders for the construction of homes came into effect on 16 March 2007. 
 
Some of the far reaching provisions embodied in the new Code of Conduct for Home Builders ("the 
Code") include the following: 
 
·  home building contracts may now only be concluded once the housing consumer has had 30 

calendar days to view the contract; 
 
·  restrictions on clauses in contracts which have the effect of taking away consumers common 

law or statutory rights; 
 
·  restricting deposits to no more than 10% of a contract price of a fixed cost building contract; 
 
·  minimum clauses that must be included in a building contract, and an obligation that a home 

builder must retain a copy of the contract and all records relating thereto, for a period of at least 
6 years; 

 
·  a home builder may not accept final payment under a building contract unless the bank, 

NHBRC or competent person has certified in writing that the work has been completed 
according to NHBRC's prescribed minimum standards and guidelines. 

 
The National Home Builders Registration Council ("NHBRC"), acting in terms of Section 7 of the Housing 
Consumer Protection Measures Act 95 of 1998 ("the Act") have drawn up and published the Code which 
is intended to provide minimum standards to be maintained by all NHBRC Home Builders.  
 
A home builder is defined in the Act as a person who carries on the business of a home builder and 
importantly, while the Code is no doubt aimed to target the smaller home builder, against whom most 
protection is needed for consumers, it will also be applicable to larger residential developers developing 
and selling residential dwellings whether freehold or sectional title.  Home builders are obliged to register 
with the NHBRC and are obliged to enrol a particular home or development with the Council, submit 
information relating to a development and pay a prescribed fee.   
 
Banks are reminded that they are not allowed under the Act to lend money to consumers against the 
security of a mortgage bond registered over a home for the purchase of a home from a home builder, 
unless the Bank is satisfied that the home builder is registered in terms of the Act, that the home is or will 
be enrolled with the NHBRC and that the prescribed fees have been paid. 
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The Code provides that all NHBRC home builders are obliged to observe the Code and must, as a 
condition of membership of NHBRC, acknowledge in writing that they have received a copy of the Code, 
which Code may be amended from time to time. 
 
The Code which comprises 22 chapters is drafted very simply, and covers the main areas of building 
contracts where consumers are most vulnerable.  Home builders now have a duty to disclose a number 
of factors relating to a building contract and are under a duty to explain material terms of such contracts.  
There are also restrictions as to when the builder may commence construction of a home, particularly in 
circumstances where the land is not yet registered in the name of the consumer. 
 
Other chapters include obligations on the home builder not to deceive, mislead or make false statements 
to the consumer, aspects relating to quality of material and workmanship, duties in respect of contracts 
and marketing and advertising issues. 
 
Unless there is a benefit to a housing consumer, and such benefit is disclosed in a contract, a home 
builder may not encourage, persuade or influence any housing consumer to use or not use the services 
of a particular attorney, conveyancer or firm, a financial institution, financial assistance offered by any 
person, or the services of another home builder. 
 
The Code also provides that a building contract must also contain a prescribed list of minimum clauses 
most of which are sensible and practical.  Importantly the contract must include the date when the home 
builder must begin building the home and the date when the home will be completed, and in the case of 
the sale of a sectional title unit off plan, the latest date by which the unit will be registered in the name of 
the purchaser. 
 
All role payers in the residential property development industry, including builders, other property 
professionals, financial institutions, purchasers and conveyancers, will need to familiarize themselves 
with the new Code which contains important provisions relating to the development of residential homes. 
 
Failure by home builders to comply with the Code could have serious consequences in that the NHBRC 
are entitled in terms of section 11 of the Act, to withdraw the registration of a home builder where such 
home builder has been found guilty by the disciplinary committee on a charge that the home builder has 
contravened the Code. 
 
The aim of the Code is clearly the protection of the housing consumer which is clearly needed, and if the 
Code is strictly adhered to, there is no doubt that consumers will be far better off.  The Code is 
comprehensive and in seeking to address a vast number of issues, contains many quite onerous 
provisions for the home builder to comply with.  In an industry which historically has a poor reputation for 
protecting consumers, particularly in the lower end of the market, it is anticipated that it will take some 
time before the industry is able to properly embrace the good intentions behind the Code. 
 
 
DAVID WARMBACK 

David can be contacted on 031-3020409 and warmback@wylie.co.za  
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2.    BROAD-BASED BLACK ECONOMIC EMPOWERMENT CODES OF GOOD PRACTICE 

 
 
 
The Codes of Good Practice in terms of the Broad-based Black Economic Empowerment Act, 2003, were 
finally gazetted on 9 February 2006. 
 
All businesses that were holding off on the empowerment transactions can mow implement them with the 
assurance of being able to accurately quantify the points that they will achieve on the final version of the 
generic scorecard.  Many businesses that have already finalised empowerment transactions may have to 
rethink their strategies.   
 
The NEW Codes of Good Practice have introduced a lot of breathing space for small businesses, but 
have tightened the screws on large businesses.  The generic scorecard, for businesses with an annual 
turnover exceeding R35 million, imposes tough pre-requisites for obtaining points and has placed greater 
emphasis on employment equity, especially at management levels, and on enterprise development.  The 
generic scorecard also prioritises the role of black women in obtaining a high score. 
 
The "once-empowered, always-empowered" principle has been included but with limitations.  There are 
staggered 5 and 10 year targets for ownership fulfilment, employment equity and preferential 
procurement. 
 
Since the publication of the final Codes, only the Construction Industry Charter and the Financial 
Services Charter have been gazetted.  However, neither of theses charters are "Sector Codes" and 
therefore do not take precedence over the Codes of Good Practice.  
 
Shepstone & Wylie will be hosting a breakfast seminar shortly to help our clients to understand the new 
Codes.  Further information will be provided shortly. 
 

ERIKA PETERSEN 

Erika can be contacted on 031-3020470 and petersen@wylie.co.za  

 

 

3.  DTI PUBLISHES NEW COMPANIES BILL 2007 

 
 
The Department of Trade and Industry has published a draft Companies Bill for comment by 19 March 
2007.   When enacted the bill will repeal the current Companies Act.   The Companies Bill is, not 
surprisingly, a fairly lengthy document that deals with both profit and not for profit companies.   
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The bill proposes the establishment of a Companies and Intellectual Property Commission with broad 
powers, a Takeover Regulation Panel and a Companies Ombud to review decisions of the Commission 
and the Panel.   The bill also proposes the establishment of a Financial Reporting Standards Council to 
advise on the requirements for financial record keeping and reporting by companies.    
  
Provision is made for the possible future repeal of the Close Corporations Act with a 10 year observation 
period during which investors will have the choice of either incorporating small companies under the new 
Companies Bill or forming a close corporation under the Close Corporations Act.   DTI hopes that by the 
end of the 10 year period there will no longer be any need for close corporations.   
  
Companies will be classified as either widely held or closely held. External Companies will not need to 
register but will have to provide a registered address.  New companies will no longer be permitted to have 
par value or nominal value shares.    
  
Courts will have the power to declare directors delinquent or place them under probation. The bill 
provides a codified regime of director duties including a duty to act with reasonable care.  The code will 
apply concurrently with the common law duties.   Provision is made to address conflicts of interest, 
director liability, indemnification and insurance.  
  
Chapter 5 makes extensive changes to the current Act relating to notification of share purchases and 
introduces a remedy for acquisition of minority shares on takeovers.  Changed procedures for disposals 
of assets/undertaking of a company,  schemes of arrangement,  mergers and amalgamations are 
proposed.  The role of the courts is reduced but a minimum 15% dissenting minority may have resort to 
the courts unless there is irregularity or a manifestly unfair result in which case any single member may 
have recourse.  
  
Judicial management it set to be replaced with a business rescue procedure that does not involve the 
court but is subject to court intervention.  
  
There is extended minority protection including the right to obtain court declaratory orders, court orders to 
buyout a shareholder in fundamental transactions and a statutory derivative action that replaces the 
common law right.  
  
Decriminalisation of the obligations under the bill is evident but the Commission will have wide powers to 
deal with complaints, to initiate alternative dispute resolution, to apply to court on behalf of shareholders, 
to issue compulsion notices and even to dissolve delinquent companies.  
  
It will be an offence for a director to agree to a false or misleading financial statement or prospectus or to 
be reckless in the conduct of a company's business. 
 
INTIKAB (CABBY) ESAT  

Cabby may be contacted on 031 – 302 0457 and esat@wylie.co.za for further details. 
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4.  HOW TO CREATE AND OPERATE A VALID TRUST 

 
 
In South African law, the essential characteristic of a trust is that the control of the trust assets must lie in 
the hands of trustees who are separate from those who benefit from the trust.  The founder must intend 
to divest himself of control of the trust assets.  Should either the trust instrument or the conduct of the 
founder or trustees indicate a contrary intention, the trust may be seen as nothing more than a veneer 
that can, in suitable circumstances, be pierced by the Courts to reveal the true ownership of trust assets.   
 
The Supreme Court of Appeal, in a divorce action, recently applied such reasoning in the case of 
Badenhorst v Badenhorst 2006 (2) SA 255 (SCA) and disregarded a trust where the only trustees were 
the respondent and his brother.  The founder was the respondent's father who had donated R1000 as the 
initial trust fund and the respondent had subsequently transferred additional assets into the trust.  The 
respondent seldom consulted his bother, the co-trustee, in making decisions regarding the assets of the 
trust and saw no distinction between the trust assets and his own.  For example, the respondent received 
the income from trust assets in his personal bank account.  The SCA held that the trust assets formed 
part of the respondent's personal estate and must be included in redistributing assets between the 
spouses.  
 
The SCA's approach is consistent with the contractual principle that the substance of a contract, including 
a trust deed, as evidenced by the intention of the parties, will prevail over the ostensible form that it is 
given.  
 
What emerges from this case and others that have followed suit, is that the founders and trustees of 
trusts must be made aware of the true nature of a trust and the fiduciary responsibilities of trustees.  No 
trustee may act as a puppet for another person but must consciously take control over the trust assets 
and must apply his apply his mind in all decisions involving the trust and its activities.  The trustee must 
act strictly in accordance with the trust deed and his decisions must be in harmony with the intention of 
the founder and the trust's object and must be aimed at benefiting the beneficiaries and no-one else.  In 
addition, the trust deed and the composition of the trustees must be structured in a manner that gives 
effect to the founder's intention and that creates a genuine independence between the control of trust 
assets and the benefit of trust assets. 
 
ERIKA PETERSEN 

Erika can be contacted on 031-3020470 and petersen@wylie.co.za  
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5.  FURTHER CLARITY ON SHORT TERM LEASES AND STAMP DUTY 

 
 
Following an announcement by the Minister of Finance in the budget in February 2007 that leases of 
shorter than 5 years will be exempt from stamp duty, further clarity has been given to such proposals, in 
the form of amendments to the Stamp Duty Act, as contained in the Taxation Laws Amendment Bill ("the 
Bill") published by National Treasury on 28 February 2007. 
 
As expected, no stamp duty will be payable on leases of less than 5 years in respect of leases signed on 
or after a certain date this year.  Although the Bill refers to a 1 April date, this has now gone by and 
verbal advice from SARS indicates that it is likely to be 1 June 2007.  No distinction has been made in 
respect of residential, commercial and retail leases, which will all enjoy the same exemption. 
 
While short term tenants will no doubt be pleased with the proposed exemption, one needs to carefully 
examine the other changes in order to properly assess the full impact of the new provisions.  The 5 year 
exemption will not apply to leases where the total aggregate of the lease period exceeds 5 years after 
accounting for the renewals and extensions.  If for example a lease of 3 years has a right of renewal for 3 
years, the duty applies because the aggregate period exceeds 5 years. 
 
Furthermore the existing legislation provides that if a lease is for an indefinite period (eg no fixed period 
but either party has the right to terminate after say 3 months notice to the other party), then such lease 
must be stamped for 2 years.  The new provisions provide that it must be stamped for 5 years, which 
could incur considerable additional duty than is currently the case.  Parties must therefore consider 
carefully whether to provide for an indefinite period in a lease, particularly if it may be for a short period, 
although as discussed below, the parties should be able to apply for a refund if the lease terminates 
before 5 years. 
 
The existing section in the Act which deals with refunds of stamp duty where leases are cancelled prior to 
the period for which they were required to be stamped also contains proposed amendments.  Currently a 
proportionate amount is refunded depending on the period between the cancellation and the period of 
original stamping.  As leases under 5 years will be totally exempt, the proposed amendment provides for 
a refund in two instances.  The first is if a lease is terminated before a period of 5 years where the total 
duty is refundable, and the second contemplates a refund of a proportionate amount where the lease is 
terminated after 5 years from the date it was concluded. 
 
The final amendment proposed in the Bill deals with a cap on stamp duty payable on a lease which will 
be limited to the maximum rate of duty payable under the Transfer Duty Act, which was 10% of the value 
of the property and the amendment formally reduces the 10% rate to 8%.  This is in line with the previous 
reduction in transfer duty rates to a similar figure. 
 
Landlords and tenants must continue to apply the existing provisions of the Stamp Duty Act when 
stamping leases until such time as the new legislation is formally passed which is expected to be with 
effect from 1 June 2007. 
 
DAVID WARMBACK 

David can be contacted on 031-3020409 and warmback@wylie.co.za  
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6.  TENDERS – SUPREME COURT OF APPEAL- MINISTER OF SOCIAL DEVELOPMENT AND 

OTHERS VS PHOENIX CASH & CARRY  

 
 
The judgment of the Supreme Court of Appeal ("SCA") in the matter of The Minister of Social 
Development and Others vs Phoenix Cash & Carry ("Phoenix") dealt with the failure of the Department of 
Social Development to properly follow its own tender process and to award the tender to the lowest 
tenderer. 
 
Shepstone & Wylie represented Phoenix in the litigation. 
 
In the course of the judgment the Court made some observations in regard to the tender process which 
we believe are of interest to any business which submits tenders. 
 
Section 217(1) of the Constitution requires an organ of state to contract for goods or services "in 
accordance with a system which is fair, equitable, transparent, competitive and cost effective. 
 
The court pointed out that "these principles must inspire all aspects of the process …" 
 
The Preferential Procurement Policy Framework Act of 2000 established the framework within which the 
preferential procurement goals must be implemented.  In this Act, an acceptable tender is defined as 
"any tender which in all respects complies with the specifications and conditions of tender as set out in 
the tender document." 
 
The Court observed "unfortunately as experience in this Court proves, the high standards that the 
Constitution sets seems to be more honoured in the breach than in the observance."  This led the Court 
to make the following observations which were demonstrated as true by the facts in the Phoenix case." 
 
1. A tender process which depends on uncertain criteria, lends itself to exclusion of meritorious 

tenderers and is opposed to fairness among tenderers, and between tenderers and the public 
body which supposedly promotes the public weal. 

 
2. A process which lays undue emphasis on form at the expense of substance, facilitates corrupt 

practice by providing an excuse for avoiding the consideration of substance, it is inimical to 
fairness, competitiveness and cost effectiveness.   

 
3. By purporting to distinguish between tenderers on grounds of compliance or non-compliance with 

formality, transparency in adjudication becomes an artificial criteria.   
 
The judge, Heher JA, said that he was not suggesting that a Tender Board is not entitled to prescribe 
formalities which if not complied with will render the bid invalid, provided the consequences are clear.  
What he was concerned to stress is 
 
"the need to appreciate the difference between formal shortcomings which go to the heart of the process 
and the elevation of matters of subsidiary importance to a level which determines the fate of the tender." 
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The Court found that 
 
"A public tender process should be so interpreted and applied so as to avoid both uncertainty and undue 
reliance on form." 
 
The judge stressed that this is particularly relevant to the deliberations of a technical evaluation 
committee which examines the tenders for formal compliance but does not deal with the merits. 
 
Phoenix was disqualified allegedly because of lack of requisite financial information despite the fact that it 
had submitted an unequivocal supporting letter from its Bankers, a letter from its auditors offering to 
make financial statements available and letters from relevant suppliers confirming credit facilities.   
 
The invitation to tender in relation to financial resources required that such financial resources must be 
readily available and in parenthesis refers to the provision of the audited financial statements, bank 
statements or letter from a Bank as proof of availability of funds.   
 
The Court found that the manner in which this was drafted, made it clear that the reference to particular 
financial information was not exhaustive and was simply an indication of the type of information which 
could be considered. 
 
The Court's approach on this issue, illustrates the difference between form and substance.  In substance 
it was absolutely clear that Phoenix had provided the requisite financial information.  The technical 
committee in applying form concentrated on the fact that the financial information was not in the form of 
the information referred to in parenthesis in the tender document. 
 
The Court noted that curiously enough, one of the successful tenderers a Close Corporation, had not in 
fact been registered until after the closing date for tenders.  That would appear to have rendered its bid 
invalid.  Nevertheless, it survived the scrutiny of the technical committee!   
 
The question is how that successful bidder could have satisfied the requirement of providing evidence of 
readily available financial resources. 
 
The result was that Phoenix was successful in the Appeal and was awarded costs including the costs 
consequent upon the employment of two counsel.  This was in respect of proceedings in the 
Pietermaritzburg High Court and in the Supreme Court of Appeal.   
 
The judgement is important in stressing that in the compilation of tender documents, tenderers must 
ensure that they comply with the substance of the request for tenders as well as the form and provide 
sufficient information so as to avoid any legitimate prospect of exclusion on a technical level.    
 
Once the tenderer has done this, it must be part of the adjudication process proper. 
 
NICK THEUNISSEN 

Nick can be contacted on 031-3020453 and hnt@wylie.co.za 
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7.  SCA SAYS ROYALTY EXPENDITURE IS DEDUCTIBLE  

 
 
On 22 February 2007, the Supreme Court of Appeal, in the matter between BP Southern Africa (Pty) Ltd 
("BP SA") and the Commissioner for South African Revenue Services ("SARS"), held that royalty 
payments incurred by BP SA are deductible for income tax purposes in terms of section 11(a) of the 
Income Tax Act 58 of 1962. 
 
The Supreme Court overruled the prior decision made by the Cape Town Income Tax Special Court, 
which regarded the payment of royalty expenditure incurred by BP SA as expenditure of a capital nature 
and not deductible in terms of 11(a). 
 
The facts of this case arose from a royalty agreement concluded between BP SA and its holding 
company BP UK.  The purpose of the agreement was to grant BP SA the right to use BP UK licensed 
marks ("the intellectual property").    
 
BP UK remained the sole rightful owner of the intellectual property, and all the rights and goodwill 
attaching or arising out of the use by BP SA thereof accrued to BP UK.   
 
Upon termination of this agreement, BP SA would no longer be entitled to use the intellectual property. 
 
The issue before the Court was whether the expenditure incurred by BP SA was deductible for purposes 
of section 11(a).  In particular, the Court considered whether this expenditure was of a capital nature or 
not and whether it was incurred in the production of income. 
 
The Court found that the expenditure for the use of the intellectual property was not of a capital nature.  
In particular, the court made reference to the short period of the agreement concluded between BP SA 
and BP UK (2 years with an option to renew).  In addition, the court found that there was nothing to 
suggest that the parties to the agreement have concealed the true character of their agreement.  The 
agreement was for the right of use of intellectual property and nothing more.   
 
The Court found that the expenditure had been incurred in the production of income in that the 
expenditure in issue was so closely linked to BP SA's income-earning operations during the tax years in 
question, as to constitute revenue expenditure in respect of each of those tax years.  In essence, the 
payment of royalties is no different to the recurrent rent paid by a taxpayer for the use of premises from 
which he / she trades.  
 
The decision of the Supreme Court of Appeal therefore clarifies the tax position relating to the 
deductibility of royalty payments.  The outcome of the Supreme Court's decision has been welcomed by 
all tax practitioners. 
 
MADELEINE SCHUBERT 

Madeleine can be contacted on 031-3020443 and schubert@wylie.co.za 

 
 

 



 
 
 

Page  

  

  

  
11 of 13 pages 

 

8.  OTHER TAX ISSUES  

 

1. OFFICIAL RATE OF INTEREST INCREASED 

 
Effective from 1 March 2007 the official rate of interest has been increased from 9% to 10%.   
 

2. PERSONAL SERVICE COMPANY AND TRUST 

 
The taxation of personal service companies ("PS Companies") has been extremely harsh in the past.   
 
If caught within the ambit of this legislation, a company was regarded as an "employee" for tax and any 
fee it received was subject to 34% employees' tax.   
 
In addition, its deductible expenditure was also limited to salaries paid to it's staff.  
 
The Revenues Laws Amendment Act, 2006, has now introduced some welcome tax changes affecting 
PS Companies.  Amongst the changes are the amendments to the definition of a personal service 
company.  
 
A company will now only be a PS Companies if its member/shareholder personally renders services to its 
clients and: 
 
·  the person would have been regarded as an employee of the client, if the services was not 

rendered through an entity, or 
·  the person is subject to supervision or control of the client as to the manner in which duties are 

performed or are to be performed and must be mainly performed at the premises of the client, or 
·  more than 80% of the income is derived from services rendered is received from one client. 
 
However, where a company employs three of more full time unconnected employees, it will not be 
regarded as a PS Company.   
 
In addition, the permissible tax deductions for PS Companies have now also been increased to the 
following: 
 
·  salaries , 
·  legal expenses not of a capital nature, 
·  bad debts, 
·  doubtful debts, 
·  expenses in respect of the premises wholly and exclusively used for purposes of trade, 
·  finance charges, 
·  insurance, and 
·  repairs, fuel and maintenance in respect of assets wholly and exclusively used for trade. 
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In addition, by providing its clients with an affidavit or solemn declaration that not more than 80% of its 
income is from one client, the client can rely on the fact that the 80% rule does not apply. 
 
It also now possible to apply for a tax directive to the South African Revenue Services to reduce the rate 
of 34%, if this level imposes severe cash-flows constraints on the PS Companies. 
 

3. DONATIONS TO CONSERVATION, ENVIRONMENTAL AND ANIMAL WELFARE 

ORGANISATIONS TAX DEDUCTIBLE 

 
Taxpayers who donate funds to a section 18A organisation, qualify for a tax deduction equal to an 
amount  that does not exceed 5% of the taxable income of that taxpayer (before allowing for tax 
deductions for medical aid, in the case of natural persons).   
 
Section 18A organisations are those entities whose activities are set out in Part II of the Ninth Schedule 
to the Income Tax Act 58 of 1962.   This has now been extended to also include the activities of 
conservation, environmental and animal welfare enterprises.  
 
In particular, the activities of an enterprise that is established to manage trans-frontier areas is also 
included in this part. 
 
 
MADELEINE SCHUBERT 

Madeleine can be contacted on 031-3020443 and schubert@wylie.co.za 

 
 

 
 

9. CONTACTS 
 
 

 

Should you require additional information on any of the above issues or with regard to any other issues of 

a commercial and corporate law nature, please contact any one of our following team members: 

 

 

Willie Coetzee  +27 31 302 0451  coetzee@wylie.co.za 

Nick Theunissen  +27 31 302 0453  hnt@wylie.co.za 

David Warmback  +27 31 302 0409  warmback@wylie.co.za 

Cabby Esat  +27 31 302 0457  esat@wylie.co.za 

Jenny Finnigan  +27 31 302 0418  finnigan@wylie.co.za 

Diana McIlrath  +27 35 780 7250  mcilrathd@wylie.co.za 

Claire McGee  +27 31 302 0282  mcgee@wylie.co.za 
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Erika Petersen  +27 31 302 0470  petersen@wylie.co.za 

Cathryn Bode  +23 31 302 0467  bode@wylie.co.za 

Madeleine Schubert +23 31 302 0443  schubert@wylie.co.za 

Jonathan Maphosa +23 31 302 0236  maphosa@wylie.co.za 

 

VISIT OUR WEB PAGE 

http://www.wylie.co.za 


