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1. "PIE" WILL NOT PROTECT PROPERTY OWNERS AGAINST RIGHTS UNDER A BUILDERS'

LIEN

In a judgment handed down on 17 September 2007, the Supreme Court of Appeal ("SCA") confirmed the
principle set out in the 2003 SCA judgement of Ndlovu v Ngcobo, Bekker and Another v Jika, that property
owners cannot rely on the procedural protections prescribed by the Prevention of lllegal Eviction from and
Occupation of Land Act, 19 of 1998 ("PIE").

The facts of the present case are that a private company, of which Mr & Mrs Saby were the sole
shareholders, owned a residential property and appointed a construction company to build a house on
that property. A dispute arose between the parties regarding the costs of the construction with the result
that the construction company was frequently short paid. The construction company retained possession
of the property under its builders' lien. Despite attempts made by the site supervisor to prevent them from
doing so, Mr & Mrs Saby took possession of the property and the house. The construction company
applied for an order restoring possession of the property to them. Mr & Mrs Saby sought to rely on the
protections offered by PIE to avoid eviction.

The Johannesburg High Court granted the order restoring possession to the construction company after
finding that "the protection under PIE was clearly not intended to protect affluent property owners who
deliberately placed themselves in unlawful occupation of their property". Mr & Mrs Saby took the matter
on appeal to the SCA.

The SCA confirmed the decision of the High Court and held that an occupier who had permission to
occupy from either the owner or the person in charge of the property did not qualify for protection under
PIE. Mr & Mrs Saby were clearly acting with the consent of the owner and therefore did not fall within the
definition of "unlawful occupier" under PIE. They could therefore not rely on the procedural protections
offered by PIE. The SCA confirmed that the Act "seeks to protect persons who are homeless and who do
not own the land they occupy".

CATHRYN BODE
Cathryn can be contacted on 031-3020467 and bode@wylie.co.za

2. INTEREST FREE LOANS ARE TAXABLE?

In an important judgment of the Supreme Court of Appeal ("SCA") delivered on 13 September 2007,
SARS v Brummeria Renaissance (Pty) Ltd and others, the interpretation of the "gross income" definition of
the Income Tax Act has once again been interpreted and this time to the detriment of the taxpayer.

The portion of the "gross income" definition that this judgment seeks to clarify is the portion that reads:

"the total amount, in cash or otherwise, received by or accrued to or in favour of a person".

Over the years, the Courts have interpreted this phrase to mean that anything which is not money but
which can be turned into money or which has an ascertainable value in money must be included in the
gross income net.

To most people, this interpretation would seem straight-forward enough, until SARS applied this definition
to such unlikely benefits as, in the Brummeria case, the right of use of an interest-free loan, and, in
another case (Stander v CIR), a prize consisting of an overseas trip. In the latter case, the Cape
Provincial Court held that the value of the trip, which could not be converted into cash and could not be
transferred to anyone else, was not part of the recipient's taxable income.



In the Brummeria case, the money was loaned on an interest-free basis to acquire a life-right in a
retirement development. The developer then used the loan to complete the development and undertook
to repay the loan on the death of the lender. Despite the Stander case, the SCA held that the right of use
of money on an interest-free basis is taxable to the extent of the notional interest that would have
otherwise been payable (calculated at the average prevailing prime overdraft rate). The fact that the
benefit of the loan could not be turned into money was not considered relevant.

The SCA came to this conclusion on the basis that each case must be assessed objectively and not
subjectively. In other words, it does not matter whether the taxpayer in question is in a position to turn the
benefit into money. It only matters whether in general such a benefit has a value that can be determined
in monetary terms. That being the case here, the value of the right of the interest-free loan was held by
the SCA to be included in the developer's gross income.

It is submitted that although the judgment is a correct interpretation of the law, it will have harsh
consequences for many taxpayers if all interest-free loans become taxable.

Please note that despite several misleading reports on this judgment, it is not the entire amount of the
interest-free loan that was held to be part of gross income, but rather the notional amount of interest that
would otherwise have accrued on the loan that forms part of gross income.

ERIKA PETERSEN
Erika can be contacted on 031-3020470 and petersen@wylie.co.za

3. TRADEMARK REGISTRATION COSTS NOW TAX DEDUCTIBLE

The Taxation Laws Amendment Act No 8 of 2007 has amended section 11(gB) of the Income Tax Act 58
of 1962 ("the Act") to now also permit taxpayers to claim tax deductions for registration costs pertaining to
trademarks. Prior to its amendment, section 11(gB) only permitted tax deductions where the taxpayer
incurred renewal costs pertaining to trademark registration.

The amendment is effective from 2 November 2006.
Research and development expenditure recoupments clarified

The Taxation Laws Amendment Act No 8 of 2007 has amended, amongst others, section 11D of the Act.
Section 11D regulates the tax treatment applicable to research and development ("R&D") expenditure
incurred by a taxpayer.

The tax relief granted by section 11D provides for a tax deduction equal to 150% and an accelerated wear
and tear allowance in respect of the cost of a building (and other assets) used for R&D purposes.

To qualify for the 150% tax deduction the expenditure must be undertaken in the Republic of South Africa
directly for purposes of R&D. R&D relates to the discovery of novel, practical and non obvious
information, or the devising, developing or creation of any:

invention as defined in section 1 of the Patents Act, 1978;

design as defined in section 1 of the Designs Act, 1993 (Act No. 195 of 1993) that qualifies for
registration under section 15 of that Act;

computer program as defined in section 1 of the Copyright Act, 1978;



knowledge essential to the use of such invention, design or computer program, if that information,
invention, design, computer program or knowledge is of a scientific or technological nature and is
intended to be used by the taxpayer in the production of his or her income.

To qualify for the accelerated wear and tear relief on the cost of a building or part thereof, machinery,
plant, implement, utensil or article, the following conditions must be met:

it is owned by that taxpayer, or acquired by that taxpayer as purchaser in terms of an ‘instalment
credit agreement’ as defined in section 1 of the Value-added Tax Act, 1991,

it is first brought into use by that taxpayer solely and directly for research and development
purposes;

prior to first being brought into use by that taxpayer solely and directly for such purpose; it was not
used by any person for any purpose; and

it is brought into use for research and development purposes and the information, invention,
design, computer program or knowledge is intended to be used by the taxpayer in the production
of his or her income.

Prior to the amendments, where a taxpayer benefited from the accelerated wear and tear, the mere
cessation of use of a building and other capital assets triggered a recoupment in terms of section 11D(9)
of the Act.

However, this position has now been amended to provide for a recoupment to be triggered only if the
capital assets are actually_disposed of by the taxpayer. In such an instance the provisions of section
8(4)(a) (the general recoupment section) of the Act will apply as opposed to the previous section 11D(9).

However, where the taxpayer has recovered or recouped any of its 150% of R&D expenses, such an
amount must be recouped in terms of section 11D(9) of the Act. The effect is that such an amount must
be included in the income of that taxpayer in the year in which it is recouped.

For more information, contact Madeleine Schubert from Shepstone & Wylie Attorneys at 031 302 0443
and email schubert@wylie.co.za.

4, SA BREWERIES v SHOPRITE HOLDINGS (2007) SCA 103 (RSA): "EXPERT DETERMINATIONS"

The Supreme Court of Appeal ("SCA") recently upheld an appeal by S A Breweries Limited ("SAB")
against a judgment of the Cape High Court which had ruled that the determination by an expert of certain
accounting disputes between SAB and Shoprite Holdings Limited ("Shoprite") was invalid for lack of
certainty.

The appeal was a sequel to an agreement between SAB and Shoprite concluded in October 1997 in
terms of which SAB sold its total interest in OK Bazaars (1929) Ltd to Shoprite for the sum of R1. The
agreement made provision for the preparation of closing date accounts in respect of OK Bazaars as at 31
October 1997 and recorded that the balance sheet forming part of the closing date accounts would reflect
that the ordinary shareholders’ funds of OK together with SAB’s claims against OK which were ceded to
Shoprite would amount to R540 000 000. The agreement provided that in the event of the ordinary
shareholders’ funds and the ceded claims being less than this amount, SAB would be obliged to fund the
shortfall by way of a cash loan which would form part of the claims being acquired by Shoprite.

During the preparation of the closing date accounts, disagreements as to a range of adjustments and
provisions arose between the parties and these were referred for determination to Mr Edwin Oblowitz, a
senior partner of Arthur Anderson who were then the auditors of Pick ‘n Pay. In terms of the agreement



Oblowitz was to determine the disputes as an expert and not as an arbitrator and his decision was to be
final and binding.

The determination proved to be a disappointment for Shoprite and it instituted proceedings in the Cape
High Court contending that the expert had breached his mandate by failing properly to determine certain
of the disputes between the parties. These related to the calculation of the amount payable by SAB in
respect of unreconciled trade creditors and to an adjustment of the general ledger in respect of fixed
assets.

As to the issue of trade creditors, the SCA held that the expert had provided answers to the specific
questions put to him and that Shoprite had failed to make use of a provision in the agreement which
entitled it to put follow-up questions to the expert. It was held that in these circumstances Shoprite could
not be heard to complain that the expert had failed to fulfil his mandate or that his determination lacked
certainty. As to the issue of fixed assets, the SCA held that the expert’s determination was directed at
persons with expertise in accountancy and that although the result was not what Shoprite would have
wanted, the determination would have been clear to such persons, who would have known what was
required of them in order to make the necessary adjustments to the closing date accounts.

Scott JA stated the following in his judgment, "the question in issue is not what SAB might have said or
done in the past, or which of two possible constructions of the determination may be the correct one, but
whether as a matter of law the determination is certain and final and capable of implementation......... a
court will be slow to find non-compliance with the substantive requirements of a valid determination and
will construe a determination liberally and in accordance with the dictates of common sense. ..... "

JONATHAN MAPHOSA
Jonathan can be contacted on 031-3020236 and maphosa@wylie.co.za

5. THE CURRENT LAW ON RESTRAINTS OF TRADE

There are two main forms of restraints:

1. a seller of goodwill in a company promises not to carry on a similar business in competition with a
purchaser; and

2. an employee agrees with an employer not to compete against them by setting up rival business or
by entering the service of a rival trader.

A third form of restraint, which is quite unusual, occurs when business rivals agree not to compete.

The prevailing common law is that restraint is enforceable in principle and will only be unenforceable, not
invalid or void, if it is contrary to public policy or the public interest. The onus of proving that the restraint
is unenforceable and contrary to the public interest rests on the person seeking to avoid the restraint and
this onus is not easy to discharge. The Court will look at geographic area, the duration of the restraint and
the manner and extent to which the employee will be restrained to determine whether a restraint is
reasonable.

Two main considerations that a court will always bear in mind when dealing with a restraint case are the
competing interests of the parties. On the one hand, the fact that agreements freely entered should be
honoured and on the other, the principle that everyone should be allowed to enter business or the
professional world and should be able to practise their trade or profession.



One of the most important legal concepts in a restraint matter will always be whether there is a
"protectable interest". This is a concept that was introduced in the case of Basson v Chilwan 1993 (3) SA

742 (A). In determining whether there is a protectable interest the court will look at the following:

Is there an interest that deserves protection after the termination of the agreement?;

Is that interest being prejudiced or under threat of being prejudiced?

If the answer is yes, how does that interest measure up, when weighed qualitatively and quantitatively
against the interests of a person to remain economically active?

Is there an aspect of public policy that requires the restraint to be rejected or maintained?

If there is no legally recognisable interest to protect and the restraint merely seeks to exclude or eliminate
competition it will be considered to be unreasonable, contrary to public policy and unenforceable.

In the recent SCA judgment of Automotive Tooling Systems (Pty) Ltd v Wilkens 28 1LJ 145 (SCA) this
concept was discussed in some detail. This case noted that there is a very thin dividing line between an
employee using his own skill, knowledge and experience (which he cannot be restrained from using), and
the use of an employer's trade secrets or confidential information or other interest (which he can be
restrained from using).

The case involved a business which manufactured special purpose machinery in a highly specialised
technological field. The employees, who were skilled tool makers, were restrained in terms of their
employment contract. When they left the company they went to work for a major client of the employer.
The employer approached the Court to enforce the restraint and alleged that its former employees were
using confidential, technological "know-how" that was learnt during their employment with them. The
employer alleged that that "know-how" constituted a proprietary interest that was worthy of protection.

The Court pronounced that the interest must be one belonging to the employer, rather than the employee.
It must be "proprietary to the employer”. In this case the Court found that the know-how that the employer
sought to protect was nothing more than machine manufacturing skills. The skills had been acquired in the
process of the respondents developing their trade. They belonged to the employees' general stock of skill
and knowledge which they could not be prevented from exploiting.

Another recent case from the Supreme Court of Appeal on restraints is Reddy v Siemens [2006] SCA 164
RSA (2007) 28 1LJ 317 (SCA). In this case the Court asked "Does the restraint go further than necessary
to protect the interest?" It was found that a value judgment is required when determining whether a
restraint is enforceable and one must examine whether the restraint is "reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom."

Mr Reddy was a systems engineer with Siemens for 8 years when he decided that he wanted to go and
work for their competitor Ericsson. When he was interdicted from taking up employment with Ericsson the
judge of the court a quo said that it was not necessary for him to find that Reddy would use confidential
information and trade secrets, it was sufficient that he could use it. This was even though Reddy was not
going to be involved with any of his old Siemens clients and the extensive training that he had received on
the Siemens systems would be of no more than academic value as the Ericsson systems were completely
different.

The Court found that Reddy was in possession of confidential information which, when assessed
objectively, was at risk of being exposed to a competitor if he commenced employment there. "His loyalty



will be to his new employers and the opportunity to disclose confidential information at his disposal,
whether deliberately or not, will exist."

Reddy's restraint was found to be enforceable as he was clearly in possession of confidential information
which constituted a protectable interest.

VERLIE OOSTHUIZEN
Verlie practices in our Industrial Relations Department and can be contacted on 031-3020267 and
oosthuizenv@wylie.co.za

6. WARNING — THAT TIME LIMITATION CLAUSE COULD BE INVALID

If you have a clause in your contract or insurance policy that requires the other party or the insured to sue
you within a prescribed period of time after a claim arises or the policy is repudiated, the clause may be
invalid.

This is according to majority judges of the Constitutional Court in Barkhuizen v Napier 2007 (5) SA 323
(CQ). The insured entered into a short-term contract of insurance with a syndicate of Lloyd’s Underwriters,
as represented in South Africa by Napier. That contract covered the insured against loss resulting from
damage to his motor vehicle, a 1999 BMW 328i.

On 24 November 1999, the motor vehicle was involved in an accident resulting in damage beyond
economic repair. On 2 December 1999, the insured notified the insurer of the occurrence of the accident
and the resulting damage and claimed R181,000 representing the sum insured. On 7 January 2000, the
insurer repudiated the claim, alleging that the motor vehicle had been used for business purposes,
contrary to the undertaking to use it for private purposes only.

Two years later, on 8 January 2002, the insured instituted action against the insurer claiming R181 000
and interest. The insurer contended that it had been released from liability because the insured had failed
to serve summons within 90 days of being notified of the repudiation of his claim as required by the terms
of the insurance policy.

After reviewing the facts, the findings of the lower courts and the Constitution of South Africa, the
pronouncement of the majority (per Ngcobo J) was that freedom of contract was in itself a profoundly
moral principle on which the coherence of society relies. However, if a court finds that a time limitation
clause does not afford a contracting party a reasonable and fair opportunity to approach a court, it will
declare it to be contrary to public policy, and therefore invalid.

The majority judges decided that on the facts of this case the insured had failed to prove that the time
limitation clause was unfair and contrary to public policy.

In his dissenting judgment, Sachs J deals with a range of issues and concerns, including standard form
contracts, actual and implied consensus, public policy, the significance of small print in written contracts
and the power imbalance between insurers supported by legal expertise and people without expertise.

Sachs J commented as follows:

"Given the scale of injustice in our past, it is not surprising that the theme of consumer protection
has not loomed as large in this country as it has in other parts of the industrialised world... People
should not feel that arcane, lawyer-made and highly technical rules beyond their ken, leave them
with a sense of having been cheated out of their rights by the big enterprises with which they



perforce have to do business. And as long as government and the legislature continue to be
preoccupied with major questions of social transformation, and only now begin to tackle consumer
protection in a comprehensive way, the common law, under the impulse of the values of our new
constitutional order, is called upon to shoulder the burden of grappling in its own quiet and
incremental manner with appropriate legal regulation to ensure basic equity in the daily dealings of
ordinary people.”

Sachs J concluded that in the view of the minority, considerations of public policy animated by the
Constitution dictate that the time-bar clause limiting access to court, should not be enforced, and that the
insured should not be deprived of his right to proceed with his claim on the merits. The minority judges
would also leave open for future consideration whether onerous and unilaterally imposed terms in
standard form contracts of adhesion should in general be regarded as offensive to public policy in South
Africa's new constitutional dispensation.

CABBY ESAT
Cabby can be contacted on 031-3020457 and esat@wylie.co.za

7. TO REGISTER OR NOT TO REGISTER YOUR TRADE MARKS? THAT IS THE QUESTION

This is a frequently asked question.

Although not compulsory there are sound commercial reasons to do so. For instance, registration grants
the applicant a limited monopoly and consequently an edge over competitors. Moreover, many well known
companies acknowledge that much of their success can be attributed to the effective protection and
enforcement of their trade marks.

The purpose of this article is to shed light on some of the advantages and benefits of acquiring
registration. In short, registration gives a face to and solidifies rights that by their very nature are
notoriously intangible and fragile. In addition, registration paves the way for the effective commercial
exploitation of valuable assets namely your trade marks. In particular registration of your trade marks
provides a solid foundation enabling and facilitating the effective appointment and control of licensees and
franchisees. In addition the recordal of assignments (i.e. for instance if you have acquired a mark or sold a
mark to a third party) is simplified if the subject mark is registered or if an application for registration has
been made.

A number of additional benefits of registration are summarised below :

1. Instituting proceedings based on a registered trade mark is far cheaper and less time consuming
as it is not necessary to prove the existence of a reputation and use made of the subject mark as
you would have to do if you proceeded in terms of passing-off under the common law. Moreover,
statutory protection makes specific provision for damages to be claimed against the infringer;

2. Registration gives notice to all interested parties of the rights claimed by the trade mark owner
throughout the country;

3. Registration endures indefinitely, subject only to the payment of renewal fees every ten years;

4, Registration usually serves as an indemnity against an attack on the use of a trade mark. In other

words, it is not possible for one registered trade mark proprietor to bring an action for infringement
arising from the use of another registered trade mark;



5. Acquiring registration of your trade mark in South Africa may be advantageous in assisting you to
claim a priority filing date for trade mark protection in other countries;

6. Registered marks may be utilised as security for loans.

Registration is considered to be a cost effective form of insurance paving the way for commercial
exploitation protecting the underlying goodwill and reputation associated with your goods and/or services.

What protection does registration offer?

1. Does not serve as an absolute prohibition or bar, i.e. cannot prevent all use of the mark by
competitors in all countries.

2. Must fall within the scope or ambit of specification of goods and services of the registration.

3. Sword and shield protection, i.e. to prevent -
unauthorised use;
in the course of trade;

in relation to goods or services (which are so similar to the goods or services) in respect of
which the trade mark is registered of an identical mark; or

of a mark so nearly resembling it as to be likely to deceive or cause confusion.

Shepstone & Wylie has an association arrangement with specialist Pretoria-based trade mark firm, de
Chalains to handle all trade mark matters on behalf of its clients.

Should you have any queries relating to trade marks, please contact Mr David Bernstein from de Chalains
on 012 — 346-4264 or davidmb@dechalains.co.za

8. WARNING BELLS SOUNDING OVER CHANGES TO PORT ACCESS

Capacity constraints, reams of administrative red tape and uncertainty on the commercial impact are
sounding warning bells for the shipping industry ahead of new regulations geared at tightening access
controls into the country’s ports.

The National Ports Act, which came into effect last year, made provision for port rules regulating access
permits and licences aimed at ensuring the safe and proper management of the facility. These port rules
have now been drafted and requires the National Port Authority (NPA) to validate access permits for
everyone seeking entrance into the port and enables the authority to impose conditions for granting these
permits.

The sheer magnitude of the regulation and permit granting process raises questions on whether the
authorities are adequately equipped to handle the administration. The industry has never been wholly
regulated and registered in the past and the number of permits required for consideration and processing
runs into thousands across every aspect of the shipping trade — divers, ships agents, chandlers, clearing
and forwarding agents, stevedoring and the associated businesses whose representatives access the port
either daily or periodically.

Service providers like road and rail companies, vessel searchers, baggage handling companies and tour
bus operations may apply for longer-term access permits, while other industry players will require ad hoc
access permits.



Given that every employee within these businesses needs to submit detailed personal information, the
NPA should be dedicating whole departments to the administration. Yet, limited information on how the
authority will be preventing bottlenecks and backlogs has been forthcoming with even the draft legislation
shedding little light on the issue.

From a business perspective, the onerous administration is likely to strain human resource departments
while also raising flags in terms of adding another level of cost to doing business in South Africa. Most of
the permits require annual renewals incurring further levies.

Although the legislation is founded in international requirements, the South African application is being
used to enforce broad-based black economic empowerment (BBBEE) as the law demands certain
compliance levels. Permits will be linked to level four compliance, requiring companies to incur further
costs associated with obtaining compliance certification. Considering stakeholders in the shipping
industry, the implementation will “inevitably result” in administrative difficulties.

While the regulations provide for the NPA to revert within 20 working days on the outcome of applications,
the responsibility lies with the applicant to ensure that forms are properly completed and all necessary
information provided. The NPA is not obliged to require an applicant to supplement its application prior to
refusing it.

A public meeting for consultation on the port rules will be held at the ICC Durban on 1 November 2007
between from 8:30am to 16:00pm where the draft port rules will be discussed and oral comments invited
and recorded. The closing date for written public comment is 19 November 2007.

ANISA GOVENDER
Anisa practices in our International Transport and Trade Department and can be contacted on 031-
3020403 and govendera@wylie.co.za
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