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This e-mail flyer is produced by the Commercial Department of Shepstone & Wylie for its 
commercial clients.  The content of this flyer is for information purposes only and should not be 
relied upon as legal advice.  Shepstone & Wylie will not be liable for any loss or damages 
whatsoever arising out of reliance upon the contents of the information contained in this 
newsletter. 
 
To be removed from or added to this mail list contact chettys@wylie.co.za 

 

Willie Coetzee – Head of Commercial Department 
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1. CONCLUDED A LEASE OVER A FIXED PROPERTY, BUT NOT SURE IF YOU SHOULD 

STAMP? 
 
 
Stamp Duty on short term leases over fixed property is now exempt. This proposed amendment was cited 
in the Taxation Laws Amendment Bill, 2007 earlier this year.  
 
To provide guidance the South African Revenue Services ("SARS") Law Administration for Indirect Taxes 
has issued a Memorandum.  In terms of the Memorandum, SARS indicated that the new legislation would 
be effective from 1 June 2007 notwithstanding that the Bill must still be signed by the President and that 
Act promulgated. 
 
In particular the Memorandum provides that a short term lease will be for a period of 5 year or less.  In this 
respect there is a substantial deviation from the proposed legislation which defines a short term lease as a 
period for less than 5 years.   
 
It must be noted that neither the Memorandum nor the Bill is law.  However, in the view that the 
Memorandum reflects SARS' proposed practice, it is recommended that taxpayers regard short term 
leases for a period of 5 years or less.  To formalize this period, the legislature will have to amend the 
current Bill accordingly. 
 
Some key guidelines reflected in this Memorandum are: 
 
·  Lease agreements with a term longer than 5 years (5 years and 1 day) or if the definite period 

together with the renewal period(s) equal at least 5 years, are subject to stamp duty at a flat rate of 
0.5% of gross rental. 

 
·  Where a lease is for an indefinite period, it will be deemed to be for a 5 year period.  No stamp 

duty will be payable, as it will be exempt. 
 
·  Where a lease is for a definite and indefinite period, it must be stamped for the total period of 5 
 years (indefinite) plus the definite known period. 
 
·  Leases that are subject to renewal or extension must be stamped for the total period (i.e. inclusive 
 of the extension period) – if the stamp duty during the renewal period/s is quantifiable. 
 
·   Short term leases concluded before 1 June 2007, with the consideration only quantifiable after this 
 date, will be exempt. 
 
·  Long term leases concluded before 1 June 2007, with the consideration only quantifiable after 1 
 June 2007, are subject to stamp duty. 
 
·  Stamp duty paid on a lease that is cancelled (or being cancelled) before the end of the lease 
 period, may be refunded as follow: 
 
o a full refund if cancelled within 5 years from the commencement of the lease, and 
o a pro ratio refund if cancelled after 5 years from the commencement of the lease. 
 
·  Previous stamp duty exemptions in respect of leases fall away. 
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·  Stamp Duty must not exceed 8 per cent of the value of property in relation to an agreement where 
 the value is determined with reference to sections 5 through to 8 of the Transfer Duty Act 1949.   
 
For more information or assistance to this regard, please contact Madeleine Schubert from the Shepstone 
& Wylie Tax Department on 031 302 0443. 
 
 
MADELEINE SCHUBERT 
Madeleine can be contacted on 031-3020443 and schubert@wylie.co.za  

 
 
2. HOW TO DEAL WITH A QUERY FROM SARS 
 

1. The tax department of Shepstone & Wylie often receives instructions from clients or their  
 accountants to take over a dispute that has arisen with SARS. 

2. In many cases the dispute process has proceeded to a point where a hearing before the Tax 
 Board or the Tax Court is inevitable.  This does not have to be the case.  There are many 
 mechanisms for resolving a dispute with SARS that do not involve litigation.  

3. In particular, the Income Tax Act has recently seen the introduction of alternative dispute 
 mechanisms and compromises.  Sections 88A to 88H provide that SARS may settle any tax debt, 
 including interest and penalties owed where the costs of litigation and prospects of failure outweigh 
 benefit of settlement.  Alternatively, in terms of section 91A, SARS may waive, write-off or 
 compromise a tax debt if it cannot be recovered through legal action or if the debtor is liquidated or 
 sequestrated.  

4. In addition, the SARS Service Monitoring Office is a forum to address grievance regarding the  
  conduct of any SARS official, including a failure to observe stipulated time periods.  

5. We have also recently seen the introduction of advance tax rulings which are binding on SARS, 
 provided the applicant implements a proposed transaction in the same manner set out in the 
 application and makes full and complete disclosure in the application.  

6. On receipt of a tax assessment which you dispute, the correct procedure is to submit an objection 
  letter, setting out in full the grounds for your objection which should be motivated by applicable  
  legal argument.  Our tax department can handle this process for you and this will ensure that a  
  consistent argument is carried forward in all subsequent pleadings.  If the objection is not allowed 
  by SARS, an alternative dispute resolution hearing may resolve the matter, failing which any of the 
  above settlement processes or litigation may be appropriate. 
 
 
ERIKA PETERSEN 
Erika can be contacted on 031-3020470 and petersen@wylie.co.za  
 
 
3. WITHHOLDING TAX ON THE DISPOSAL OF IMMOVABLE PROPERTY BY NON-RESIDENTS 

 
On 1 September 2007, section 35A of the Income Tax Act 58 of 1962 will come into operation. 
 
Section 35A provides that where a person buys South African immovable property from a non resident, 
the purchaser must withhold tax from the proceeds of that sale.   
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Where the purchaser is a South African resident, the taxes withheld must be paid to the South African 
Revenue Services ("SARS") within 14 days.  If the purchaser is, however, a non –resident, the taxes must 
be paid to SARS within 21 days. 
 
Where the purchaser should have reasonably known that the seller is a non-resident and failed to withhold 
and pay the taxes to SARS, he will be personally liable to SARS, together with interest and a 10% penalty. 
 
In addition any estate agent and conveyancer who is entitled to a fee, that should have reasonably known 
that the seller is a non-resident, must notify the purchaser of this fact.  Failure to do so, will result in the 
estate agent or conveyancer being jointly and severally liable for the amount of taxes payable to SARS.  
However, their liability is capped at the amount of remuneration or other payment received in respect of 
the disposal of the seller's property. 
 
The amount of tax to be withheld is determined as follows: 
 
·  5% of the total amount where the seller is a natural person; 
·  7.5% of the total amount where the seller is a company; and 
·  10% of the total amount where the seller is a trust. 
 
The amount of tax paid to SARS is an advance payment of the seller's normal tax liability.  It is possible 
for the seller to request a directive from SARS, if its ultimate tax liability will be less than the amount to be 
withheld.  
 
The withholding tax legislation is not applicable where the purchase price of the fixed property is less than 
R2 million.  However, SARS will not issue a transfer duty receipt or exemption receipt where the seller 
cannot provide it with a valid income tax reference number, which will mean a transfer of the property 
cannot be registered.   
 
For more information, contact Madeleine Schubert from Shepstone & Wylie Attorneys at 031 302 0443 
and email schubert@wylie.co.za. 
 
 
4. OF AFRICAN POTS, PLANS AND PEOPLE'S NEEDS 

 
Developments often need to run the gauntlet of planning permissions and environmental authorisations 
even before the first sod is turned. What makes this process more intimidating is the confusion as to the 
roles and responsibilities of the two sets of decision makers and the tendency of trade competitors to 
shrewdly lengthen the process by raising environmental objections for other than ecological motives.  
 
The Constitutional Court, in its recent judgment in the Fuel Retailers Association of Southern Africa case, 
has now provided us with much needed clarity on both these matters. 

 
Developers will be aware that in rezoning applications, the local authorities are obliged in terms of the 
different planning ordinances to assess whether the change of zoning is either "necessary'" or "desirable".  
In the past, the consideration of these two concepts was erroneously coupled with the environmental 
standard of "sustainability" – in both the High Court and Supreme Court of Appeal, the courts treated 
"need" and "desirability" as if they meant the same as the socio-economic considerations that underpin 
our constitutional and environmental legislation.  In practical terms, this has meant that once a local 
authority was deemed to have fulfilled its obligation to consider and approve "need", "desirability" and 
(apparently) "sustainability" at the rezoning stage, it was regarded as unnecessary for the environmental 
authorities to subsequently consider socio-economic factors afresh.  

 
The Constitutional Court begs to differ. 
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Firstly, the judgement correctly states that local authorities consider applications from a town planning 
perspective, while the environmental authorities are tasked with considering whether or not the proposed 
development will be sustainable. Decisions made in town planning matters are based on a narrower set of 
criteria than those applicable to the consideration of sustainability. 

 
In this regard, the Court explained that in contradistinction to the obligations imposed on the 
environmental authorities by the National Environmental Management Act ("NEMA"), "the local authority is 
not required to consider the social economic and environmental impact of a proposed development …nor 
is it required to identify the actual and potential impact of a proposed development  on socio-economic 
conditions". 

 
On the other hand, NEMA provides that it is the duty of the environmental authorities to consider 
sustainability as the criterion for developmental decisions. This involves identifying and evaluating the 
impacts of a proposed development on three competing, but inter-linked sectors - the environment, 
society and the economy. These competing needs must be balanced, just as if they were the legs of an 
African cooking pot, which would certainly topple if one supporting leg was either mismatched or missing.  

 
The Court has categorically confirmed that the nature of the sustainable development obligations imposed 
on the environmental authorities "includes the consideration of socio-economic factors as an integral part 
of its environmental responsibility".   

 
In the light of the above, it is likely that decisions of environmental authorities will be set aside if they do 
not indicate that they have specifically applied their minds to the socio-economic impacts of a 
development from a sustainability perspective. To delegate this duty to the local authority would be 
considered unlawful. To carry out a proper assessment, the authorities will therefore also need to weigh 
up the socio-economic effects of the planning decision on the environment. 

 
A second important point of clarity affecting the authorisation process of a development, relates to 
whether or not the motive of objectors who raise environmental issues actually matters. The Court stated 
that "neither the identity of the litigant who raises the objection, nor the motive, is relevant... An 
environmental authority whose duty it is to protect the environment should welcome every opportunity to 
consider and assess issues that may adversely affect the environment", 

 
While technically correct, this interpretation will encourage opposing business interests, who may have the 
time and resources to outlast an applicant, delaying the authorisation process by highlighting any number 
of environmental issues (however insignificant) and submitting supporting specialist reports that will need 
to be considered at length before a decision can be made.   

 
Although the Constitutional Court's affirmation that environmental authorities must specifically consider 
socio-economic factors in their decision making and that trade objectors have the same rights (whatever 
their motive) as anyone else, to raise environmental concerns and to have them assessed, may lengthen 
the process of authorisation for developments, these measures are intended to ensure that our 
constitutional right to have the environment protected for the benefit of present and future generations is 
properly managed. 

 
 

GLENDYR NEL 
Glendyr can be contacted on 031-3020239 and nelg@wylie.co.za  
 
 
 

 



 
 
 
 
 
 
 
 
 

 

6 of 7 pages 

5. THE NATIONAL CREDIT ACT STARTS TO BITE: STAFF LOANS & SPOUSE CONSENTS 

 
1 June 2007 will be remembered as the day that the National Credit Act ("the Act") fully came into effect.  
By all accounts the Act has had a dramatic impact on many sectors of the economy not least the property 
and motor vehicle industries. Estate agents, motor dealers and others in industries reliant on consumer 
credit have reported delays in credit-granting as well as many credit application rejections. The major 
banks have admitted that loan approvals are down. It seems likely that commerce has all but 
underestimated the fall-out from implementing the new legislation.  
 
Many issues have emerged from implementation of the Act, one of the controversial ones being the 
question of staff loans. Many companies make available to their staff "soft" loans at interest rates that are 
at or below prime. These loans are for amounts of less than R15,000 and repayable within 6 months and 
therefore within the definition of "small" credit agreements.  Micro-lenders charge interest rates that are 
significantly above prime.  The Act now limits the interest chargeable to 5% per month – which remains 
significantly above the rates being charged by companies to their staff.  
 
Some banks and credit providers have taken the view that the Act does not apply to staff loans arguing 
that these are not "at arms length". The National Credit Regulator disagrees and regards all staff loans in 
respect of which interest or other fee or charge is payable as being at arms length and therefore governed 
fully by the Act.   
 
Having regard to the provisions of the Act and the available learning, the Regulator's view must be 
regarded as the correct one.  Therefore employers providing staff loans must ensure that they apply the 
provisions of the Act.  Staff applying for loans must (amongst other things) be subjected to a full credit 
assessment and loan agreements must comply with the detailed provisions of the Act.    
 
Where the employer has 100 or more staff loans or these amount to R500,000 or more in value, then the 
employer is, in addition, obliged to register as a credit provider and to comply with the voluminous and 
onerous reporting requirements under the Act.   Some employers are opting to discontinue staff loans or 
to outsource these to banks or micro-lenders rather than take on the additional administrative burden. 
 
Another burning issue is the requirement of spouse consent as a pre-requisite for credit agreement 
validity.  In terms of the Matrimonial Property Act a spouse married in community of property may not 
without the written consent of the other spouse enter, as a consumer, into a credit agreement to which the 
provisions of the National Credit Act apply.  The Matrimonial Property Act also provides that the spouse 
may ratify the credit agreement within a reasonable time.   
  
The prescribed forms of credit agreement do not provide for the signature of spouses where the consumer 
is married in community of property thus making it incumbent on credit providers and employers to be 
aware of this requirement when concluding credit agreements.    
When carrying out credit assessments credit providers must as a rule ascertain whether the consumer is 
married in community of property. If this is the case then the credit provider must either provide for the 
spouse of the consumer and 2 witnesses to sign a separate consent and to initial the agreement or to 
provide for the spouse and 2 witnesses to countersign the agreement against the signature of the 
consumer.   Failure to do so may have adverse consequences for the credit provider.  
 
CABBY ESAT 
Cabby can be contacted on 031-3020457 and esat@wylie.co.za  
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6. CONSUMER PROTECTION BILL 

The Consumer Protection Bill ("CPB"), when enacted, is intended to promote and advance the social and 
economic welfare of consumers in South Africa, essentially by protecting consumers’ rights against 
exploitation by business, and empowering consumers.  

In addition the CPB will serve as a bill of rights for consumers and a codification of the related common 
law principles. 

The CPB applies to every transaction occurring within South Africa between a supplier and a consumer; 
and every advertisement transmitted or published in the ordinary course of business to prospective 
consumers within South Africa.  

  
The only transactions that are exempt are employment contracts and credit agreements. 

 
JONATHAN MAPHOSA 
Jonathan can be contacted on 031-3020236 and maphosa@wylie.co.za  

 
 

7. NEW AGE OF MAJORITY IS NOW 18 YEARS 
 
With effect from 1 July 2007, certain sections of the Children's Act that was gazetted on 19 June 2006 
have become effective.  In particular, clause 17 which reads "A child, whether male or female, becomes a 
major upon reaching the age of 18".  This means any natural person may enter into a contract without 
parental assistance from the age of 18, and will be bound by it.    

 
MADELEINE SCHUBERT 
Madeleine can be contacted on 031-3020443 and schubert@wylie.co.za  

 

8. CONTACTS 

 
Should you require additional information on any of the above issues or with regard to any other issues of 
a commercial and corporate law nature, please contact any one of our following team members: 
 
Willie Coetzee   +27 31 302 0451  coetzee@wylie.co.za 
Nick Theunissen  +27 31 302 0453  hnt@wylie.co.za 
David Warmback  +27 31 302 0409  warmback@wylie.co.za 
Cabby Esat   +27 31 302 0457  esat@wylie.co.za 
Jenny Finnigan  +27 31 302 0418  finnigan@wylie.co.za 
Diana McIlrath   +27 35 780 7250  mcilrathd@wylie.co.za 
Claire McGee   +27 31 302 0282  mcgee@wylie.co.za 
Erika Petersen   +27 31 302 0470  petersen@wylie.co.za 
Cathryn Bode   +23 31 302 0467  bode@wylie.co.za 
Madeleine Schubert  +23 31 302 0443  schubert@wylie.co.za 
Jonathan Maphosa  +23 31 302 0236  maphosa@wylie.co.za 
 

VISIT OUR WEB PAGE 
 

http://www.wylie.co.za 


