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Employment Law Division
E-mail Flyer - 8 October 2007 

This e-mail flyer is produced by the Employment Law Division of Shepstone & Wylie and includes commentary on latest reported decisions of the High Court of South Africa, Legislation and other information of interest for its clients.

The content of this flyer is published for your information only.  It does not purport to be comprehensive or to provide specific legal advice.  Shepstone & Wylie will not be liable for any loss or damages whatsoever arising out of or reliance upon the contents of the information contained in this newsletter.

To be removed from or added to this mail list contact vanderwalt@wylie.co.za. 
A BRIEF SUMMARY OF THE IMPACT OF THE CONSTITUTIONAL COURT'S DECISION 

ON RUSTENBURG PLATINUM MINES


On Friday last week the Constitutional Court delivered judgement in this matter.  Employers have been waiting for this judgement ever since the Supreme Court of Appeal decided that when commissioners deal with unfair dismissal disputes, they should approach the employer's sanction with a "measure of deference" because, in the court's view, it is the employer's function in the first place to impose a sanction.

The Constitutional Court judgement consists of four judgements and each judgement agreed that the Supreme Court of Appeal decision must be overturned.   They all agreed that when a commissioner decides on the fairness of a dismissal, the commissioner is not required to defer to the decision of the decision of the employer.  The Constitutional Court also agreed that the commissioner does not have the power to consider the dispute or to consider the dismissal afresh.  But the commissioner must decide on the facts presented to the employer at the time whether the dismissal was fair. 
The Court accepted that it is the employer who hires and fires, but it is the commissioner who must determine whether the dismissal is fair.

The decision to dismiss remains with the employer but the determination of its fairness does not. It will be the commissioner's sense of fairness as to what will prevail and not the employers view.

The commissioner is obliged to take account of the "totality of circumstances".  To do this, the commissioner will have to take into account the importance of the rule that was breached and consider the reason the employer imposed the sanction of dismissal.  Obviously things like the harm caused by the employee's conduct, whether additional training and instruction may result in the employee not repeating the misconduct, the effect of the dismissal on the employee as well as service record are all issues that need to be taken into account.
The Constitutional Court also decided that the test for review as set out in the Carephone Case, ie. the decision must be justifiable, was wrong.  Instead the Constitutional Court accepted that proceedings undertaken by the CCMA constitutes administrative action and whilst the provisions of the Promotion of Administrative Justice Act (PAJA) were not applicable to these arbitrations, the standard to be applied when reviewing a decision of a commissioner is: is the decision reached by the commissioner is one that a reasonable decision maker could not reach.

In applying these standards to the facts, the majority of the Constitutional Court accepted that the commissioner's conclusion to reinstate was one that a reasonable decision maker could reach.

As a result Mr Sidumo was reinstated.

The majority decision confirms that the Constitution and the LRA sought to readdress the power balance between employers and employees.  Neither the Constitution nor the LRA gave any preferential status to the employer's view on the fairness of a dismissal.  It was the court's view that the Supreme Court of Appeal approach are giving deference to the employer's sanction tilted the balance against employees.

In a minority judgement Ngcobo J concluded that the parties to the CCMA had a right to have their cases fully and fairly determined.  This required commissioners to apply their mind to the issues placed before them and where a commissioner fails to have regard to the evidence then arbitration could not in principle be fair.  This would constitute a gross irregularity and thus form grounds for a review.  Emphasis should be on the Code of Good Practice.
It is our view that this will place a more restrictive test on reviews and it would seem clear that if the Rustenberg facts were reviewed the Carephone Test ie. Whether the award is justifiable against the evidence lead, the employee's dismissal would have upheld.  Now with the Bato Star test, the employee was not dismissed.

We trust that you will find the content of this email flyer to be of interest.  
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