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Articles: 

 
1. Tax relief for environmental expenditure? 
2. STC relief for companies in liquidation to end in a year! 
3. Tax free accommodation available to expatriates' to be limited 
4. The acquisition of property forming part of a Rental Pool Schemes now 

exempt from Transfer Duty! 
5. New simplified VAT Registration Process 
6. Why a SARS binding ruling is a cost effective guarantee? 
7. Revamp of share transfer taxes 
8. Training courses 

 
 

1. Tax relief for environmental expenditure 
 

Effective from 1 January 2008, the Revenue Laws Amendment Act, 35 of 2007 ("RLAA") 
introduced a new section 37B into the Income tax Act, 58 of 1962 ("the Act") that  provides 
for tax relief for environmental expenditure relating to the acquisition of capital assets and/ 
or revenue expenditure and losses. 

 
A taxpayer acquiring certain types of environmental assets will be entitled to write off its 
cost either over 4 years, at 40:20:20:20 or over 20 years, at 5% per annum.   

 
Section 37B tax allowances apply to an "environmental treatment and recycling asset" 
("ETRA") and/ or an "environmental waste disposal asset" ("EWDA").  
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ETRA's qualify for the 4 year write off period, whereas, EWDA's qualify for the 20 year 
write off period.  The allowance is first claimable in the tax year in which the taxpayer 
brings the asset into use. 

 
An ETRA is any new air, water, and solid waste treatment and recycling plant or pollution 
control and monitoring equipment if the plant or equipment is: 

 
·  utilised in the course of a taxpayer’s trade in a process ancillary to any manufacturing 

process or any similar process, as SARS may determine; and 
 
·   required by any SA law to comply with measures that protect the environment. 

 
EWDA is any new air, water, and solid waste disposal site, dam, dump, reservoir or other 
similar structure, or any improvement thereto, if the structure is: 

 
·  of a permanent nature;  
·  utilised in the course of a taxpayer’s trade in a process ancillary to any manufacturing 

process or any other similar process as SARS may determine; and 
·  required by any SA law to comply with measures that protect the environment. 

 
The cost of these assets is the lesser of the actual cost to the taxpayer or the direct 
acquisition cost which a person would have incurred, if that person had acquired such 
asset under a cash transaction concluded at arm’s length on the date on which the 
transaction for the acquisition was in fact concluded. 

 
The revenue expenditure and losses that qualify as a the tax deduction in terms of section 
37B, include any expenditure or loss in respect of decommissioning, remediation or 
restoration arising from any trade previously carried on by that taxpayer to the extent that 
such expenditure or loss— 

 
·  is incurred for purposes of complying with any law of the Republic that provides for the 

protection of the environment upon the cessation of trade;  
·  would otherwise have been allowed as a deduction in terms of section11 had that 

taxpayer still been carrying on that trade; and 
·   is not otherwise allowed as a deduction. 

 
Please note that these expenditures can be set off against income derived by that 
taxpayer during a year of assessment notwithstanding the fact that the taxpayer is not 
carrying on any trade during that year. 

 
2. STC relief for liquidation companies to end in a year! 
 

Effective from 1 October 2007, the rate of Secondary Tax on Companies ("STC") was 
reduced from 12.5% to 10%.  The reduction in the STC rate was the first step towards the 
removal of STC and its replacement with a Dividend Tax ("DT")".  Although both these 
taxes are triggered with the declaration of dividends by a company, the difference lies in 
the entity bearing the tax liability.  In a STC system, it is the company that is liable for 
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STC, whereas, in a DT system it is the shareholders who are liable for the DT, although 
the company is required to withhold tax when the dividends are paid to them. 

 
In addition to the rate change already effected, various other proposed amendments have 
been recommended in an attempt to facilitate the transition from STC to DT.  One of these 
proposals was to broaden the taxable base of dividends and this was partly effected by 
certain amendments to the Act introduced by the RLAA.   

 
In particular, the favourable tax treatment in instances where a company declares a final 
liquidation dividend to its shareholders will cease to apply from 1 January 2009.  Currently, 
certain type of profits are excluded from STC either in terms of the "dividend" definition in 
section 1 of the Income Tax Act or by reason of STC exemptions in sections 64B (5)(c).  
The following amounts distributed as part of liquidation are currently exempt in terms of 
section 64B (5)(c):  

 
·  the return of  "pure" share capital and premium to the company's shareholders; 
·  any pre-1 October 2001 capital profits;  
·  pre-1 March 1993 revenue reserves; and 
·  distribution of profits by a company before that company became a resident.  
 

However, with effect from 1 January 2009, no portion of a liquidation dividend will be 
exempt, apart from:  
 

·  the return of  "pure" share capital and premium to the company's shareholders; and 
·  any realized and unrealized profits of a company before it became a SA resident 

company. 
 

For those companies considering restructuring their groups in the immediate future, it is 
advisable that steps to streamline their groups are taken during the current calendar year, 
particularly, due to the current STC exemption that will cease to apply on                               
31 December 2008. 

 
Food for Thought! 
Can a taxpayer claim an income tax deduction for 
the losses it experienced as a result of the Eskom 
load shedding? 
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3. Tax free accommodation available to expatriates is now limited 

 
Historically, expatriates seconded to South Africa benefitted from tax free residential 
accommodation whilst in South Africa by reason of the wording of paragraph 9(7) of the 
Seventh Schedule of the Act.  In terms of paragraph 9(7) employers (whether a local or 
foreign employer) were entitled to attach a nil value to the provision of free 
accommodation under certain circumstances. 

 
The wording in paragraph 9(7) states that "no rental value must be placed . . . on any 
accommodation away from the employee's usual place of residence provided by his 
employer while such employee is absent from his usual place of residence for purposes of 
performing the duties of his employment…"    

 
The Tax Court in ITC 1807 held that an expatriate seconded from the United Kingdom 
("UK") to South Africa and employed by a company in South Africa was entitled to rely on 
the tax relief provided by paragraph 9(7).  The Court found that the expatriate's usual 
place of residence was in the UK.  The Court interpreted the words "usual place of 
residence" to refer to the place where he (or she) would naturally and as a matter of 
course return from his or her wanderings and it was synonymous with his or her ‘ordinary 
residence’. 

 
However, with effective from 1 March 2008, the scope of paragraph 9(7) is being limited 
where an employer provides free residential accommodation to its employees who are 
away from their usual place of residence in the Republic.  By implication, the tax free 
provision of residential accommodation to expatriates is now excluded. 

 
However, all is not lost.  A new paragraph 9(7A) has been introduced which permits a nil 
value to be attached to free residential accommodation provided by an employer to 
employees who are away from their usual place of residence outside the Republic.   
 
 
However, it is conditional to the following: 

 
·  the free accommodation must be for the purpose of  performing the expatriates' 

employment in SA; 
·  only free accommodation given to the expatriate for his first 12 months from the date of 

arrival in SA will be tax-free; and 
·  if the expatriate was present in the Republic for a period exceeding 30 days during a 12 

month period in SA immediately preceding his date of arrival, any free accommodation will 
be taxable.  

 
4. The acquisition of property forming part of Rental Pool Schemes now 

exempt from Transfer Duty! 

Effective from 1 January 2008, the RLAA has introduced a new transfer duty exemption 
pertaining to the buyer of a unit in time share, sectional title or a share in a share block 
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company if the underlying immovable property forms part of and remains part a rental pool 
scheme. 

A rental pool scheme typically arises where investors in share block schemes, sectional 
title and/ or time share establish a pooling arrangement whereby their interest is pooled 
together and managed by a dedicated person on their behalf.  Pooling their resources in 
such a focused manner ensures a maximum return on their investment in the form of 
increased rentals.   

Rental pool schemes have been recognised the Value Added Tax Act, 89 of 1991 ("VAT 
Act") for some time.  In terms of the VAT Act, a pool scheme may register for VAT and in 
such a case the rental pool scheme will be liable for VAT as a principal; and not as an 
agent for its various investors.  However, before SARS will register a rental pool scheme 
for VAT it requires that the participants elect in writing that the rental pool be treated as a 
separate business from them.   

The participants in the rental pool scheme are entitled to net profits from the rental pool.  
However, the distribution of the rental surplus back to them is not subject to VAT, merely 
because this constitutes a distribution of profits and is not a taxable supply.   

Previously, if an investor, who itself was not a registered VAT vendor, sold its unit/ share to 
a third party, such disposal resulted in transfer duty being triggered and the purchaser was 
liable for the payment thereof. 

However, in terms of the new transfer duty exemption such transfer may now be exempt 
from transfer duty, provided the purchaser elects in writing that the unit/share it acquires 
will remain in the rental pool scheme after transfer. 

Clearly this is a welcomed tax relief for all prospective buyers of sectional title, share 
blocks and time share schemes. 

 
Contributed by Bridgett Majola from the Shepstone & Wylie Commercial Department 

 
5. New simplified VAT Registration Process 
 

Effective 1 February 2008, the South African Revenue Service ("SARS") has introduced a 
vastly simplified and streamlined VAT registration process. 

 
In comparing the new VAT101 form to its predecessor, the following differences are 
immediately noticeable: 

 
·  the number of pages in the VAT101 has been reduced from 7 to 4; 
·  the particulars of only 2 as oppose to 5 senior partner, member, directors, shareholders or 

trustees must be provided; and 
·  the volumes of supporting documentation required before has been drastically reduced (in 

all cases) to only the following: 
 



 
 
 
 
 
 
 
 
 

 
 

6 of 8 pages 

o a copy of the identity number a  sole proprietor or 2 copies of identity numbers of 
senior partners/ shareholders/members/ trustees or directors; 

  
o the latest original bank statement or cancelled cheque or original letter form the 

bank disclosing the entity's banking details; 
 

o if the bank account is not the vendor's account a Vat 119i (to indemnify SARS 
against any potential losses) must also be completed and submitted with the  
VAT 101; and 

 
o copy of the identity document or passport of the representative vendor. 

 
Other minor changes effected in the new VAT 101 is that it now refers to "copy" as 
opposed to "certified copy" of identity/ passport documents, thereby further simplifying the 
process.   

 
The new VAT101 promises to facilitate effective registration for any entity, in particular 
with reference to the reduction of the supporting documentation. 

 
The new format VAT101 is seen as positive step by SARS in improving their service 
delivery to the public.  For many tax practitioners this brings a sigh of relief! 

 
The new SARS form is available from SARS' website at www.sars.gov.za. 
 

6.  Why a SARS binding ruling is a cost effective guarantee 
 

What makes good business sense?  If you are facing a complex tax issue, would you 
spend R100, 000 to obtain a written tax opinion from a firm (which often includes value 
billing and long indemnity clauses in the event you rely on their advice) or would you 
rather spend R50, 000 payable to SARS, and know exactly where you stand? 

 
The answer may not be that simple.  And in most cases the answer is –"it depends".   

 
SARS is legally prohibited from providing a ruling relating to matters which fall within the 
"mandatory exclusions", for example, if the matter is presently pending before Court.  
However, SARS also has a discretion to refuse an application for a ruling if it considers the 
application to fall within its "discretionary exclusions" for example; if there is not sufficient 
factual information to justify a favourable ruling. 

 
Provided that the applicant is not excluded from applying for a private binding ruling, any 
applicant that has been successful in obtaining a favourable ruling from SARS, may legally 
rely on it.   

 
Before the applicant can submit its ruling application, it will be liable for an initial 
application fee of either R2500, if is an SME, or R10 000 in any other case.  In addition to 
this, SARS also require a cost recovering payment 
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However, to apply for a private binding ruling and secure a favourable ruling may not be 
that easy, as indicated by the list of the supporting documentation required by SARS in 
considering an application is reviewed.  The list includes, amongst others: 

 
·  a complete description of  the proposed transaction,  including disclosure of transaction 

entered into before and after the proposed transaction; 
·  a statement of – 

o the specific ruling(s) being requested; 
o the relevant statutory provision(s) or issue(s); 
o the reasons why you believe the specific ruling(s) should be granted; 
o your interpretation of the relevant statutory provisions or issues, as well as an 

analysis of any relevant authorities that you considered or are aware of, whether or 
not they support the specific ruling(s) you are seeking; 

 
·  a draft version of the ruling letter itself; and 
 
·  a description of the information that you believe should be deleted from the final ruling 

letter before it is published in order to protect your confidentiality. 
 

From this list it is apparent that a successful ruling is largely dependant on the manner in 
which it is presented, supported and argued.  Notably, for the applicant equipped with the 
necessary legal skills this may be not be that daunting. However, for an applicant not too 
familiar with the intricacies involved in preparing a convincing argument, it may be a cost 
effective alternative to involve your tax lawyer in such a process. 

 
7. Revamp of share transfer taxes 
 

Previously the tax payable on the transfer of shares was assessed differently for listed and 
unlisted shares in terms of two different statutes. 

 
The payment of stamp duty on the transfer of unlisted shares was recently dispensed with, 
but the payment of uncertified securities tax on the transfer of listed shares was imposed 
by the Uncertified Securities Tax Act.  No tax was payable on the transfer of members' 
interests in close corporations.  All these transactions are now dealt with in terms of a new 
consolidated statute:  the Securities Transfer Tax Act, 25 of 2007, and its corollary, the 
Securities Transfer Tax Administration Act, 26 of 2007. 

 
From 1 July 2008 a tax equal to 0.25% of the consideration, closing price or market value 
(whichever is greater) will be imposed on the transfer, cancellation or redemption of any 
listed or unlisted shares, member's interest in a CC or cession of a right to receive 
distributions from a company or CC. 
 
In the case of listed shares, the tax is payable by the person to whom the shares are 
transferred and this will be handled by Compushare.  In the case of unlisted shares, the 
company (including foreign companies or CC's) which issued the share is liable for the tax 
but may recover it from the person to whom the share is transferred.  That person is 
obliged to notify the company or CC of the transfer within 30 days of the transfer.  In the 
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case of unlisted shares, the tax is payable by the company within 2 months from the date 
of the transfer, failing which interest and penalties will be imposed. 

 
8. Training Courses  
 

We can provide professional, tailor-made training for you and your staff in any of the 
following tax aspects:  

 
·  Employees' Tax (including labour brokers and independent contractors); 
·  VAT; 
·  Corporate Formations and restructuring; and 
·  Capital Gains Tax. 

 
We will assist you and your staff to understand the legal principles behind all tax  
computations which will assist you in future tax planning.  

 
For more information or tax advice, please contact either: 

 
Erika Petersen 
Tel:  031 302 0470  Fax: 031 301 0867 
e-mail: Petersen@wylie.co.za  
or  
Madeleine Schubert 
Tel:  031 302 0443  Fax: 031 302 0831 
e-mail: Schubert@wylie.co.za  

 


